UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ANNAVARI E STEPHENS
V. . Case No. 3:00cv998 (JBA

NORWALK HOSPI TAL, et al.

RULI NG ON MOTI ONS TO DISM SS [ Docs. # 26, 28]

Ronal d St ephens, a New York domiciliary, passed away on
February 15, 1998, as the result of an allegedly negligently
caused or undi agnosed heart condition. H's wdow, plaintiff
Annamari e Stephens, also a New York domciliary, filed this
diversity action agai nst defendants Norwal k Hospital, Cardiol ogy
Associates of Fairfield (“Cardi ol ogy Associates”), both of which
are located in Connecticut, and Dr. Robert Mskowitz, a
Connecticut domciliary, for wongful death and | oss of
consortium Defendants have noved to dism ss the conplaint as
ti me-barred under Connecticut’s statute of limtations.

Plaintiff clainms that it is New York’s statute of Iimtations

that is applicable, under which the action is not untinely.

BACKGROUND
Def endants treated M. Stephens in Connecticut for heart
problenms from June 15 to June 23, 1995. M. Stephens received no

further treatnment for this condition until My 4, 1997, when he



presented to a non-party hospital conplaining of chest and back
pai n, for which surgery was undertaken, follow ng which M.

St ephens |l apsed into a cona. He remained in a vegetative state
until his death on February 15, 1998. The cause of death was a
di ssected aorta, allegedly sustained as a result of defendants’
acts or om ssions in June of 1995.

On February 10, 2000, Plaintiff filed a verified conpl aint
inthe United States District Court for the Southern District of
New York. Norwal k Hospital was served with a copy of the sunmons
and conplaint on March 22, 2000; Dr. Mdskow tz and Cardi ol ogy
Associ ates were served on March 28, 2000. The defendants then
nmoved to dismss for |lack of personal jurisdiction. The parties
stipulated on May 24, 2000 to withdraw the notions and transfer
the action to the District of Connecticut pursuant to 28 U S.C. 8§
1406(a) [Doc. # 11].

Def endant Norwal k Hospital then noved for a nore definite
statenment pursuant to Fed. R GCv. P. 10(b) and 12(e), requiring
plaintiff to specify whether she clainmed a comon | aw w ongf ul
death action, or, if statutory, under which state’s laws [Doc. #
19]. This notion was granted on Cctober 12, 2000 absent
objection. Plaintiff subsequently filed an anmended conpl ai nt
asserting a cause of action under Conn. Gen. Stat. 8§ 52-555,

Connecticut’s wongful death statute.



STANDARD
For purposes of these notions to dismss, the Court accepts
as true the material facts alleged by the plaintiff, and draws

all reasonable inferences in plaintiff’s favor. See Johnson v.

Newbur gh Enl arged Sch. Dist., 239 F.3d 246, 250 (2d Cr. 2001).

DI SCUSSI ON

Def endants’ current notions to dismss [Doc. ## 26, 28]
argue that plaintiff’s clains are barred by Connecticut’s statute
of limtations. According to defendants, notw t hstanding the
fact that plaintiff’s conplaint was tinmely filed under New York’s
tolling statute,® which provides that an action is comenced upon
the filing of the conplaint, it is untinely under Connecticut’s
tolling rules, which require service on the defendants before an
action is deened to have “commenced,” and Connecticut’s |aw nust
be applied by this Court sitting in diversity.

Fol |l owi ng oral argument on these notions, the Court invited
suppl emental briefing on the choice of |law issue. In her
suppl enental briefing, plaintiff now concedes that state | aw
rat her than federal |aw governs when the action was comenced?

and acknow edges that she is tine-barred under the Connecti cut

See NY. CP.L.R § 304.
2Plaintiff originally argued that the federal tolling provision, or

alternatively, New York’s statute of limtations, should apply, but now
focuses on the applicability of New York | aw
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tolling rules. However, plaintiff argues, this is inmateri al
because New York’s substantive and procedural rules should apply
to this action, as the death occurred in New York. Plaintiff

al so argues that defendants had sufficient contacts with New York
to permt exercise of personal jurisdiction over defendants in
New York. Defendants respond that this case is controlled by
Connecti cut substantive and procedural |aw because “the operative
events of which the Plaintiffs [sic] conplain occurred in the
State of Connecticut.” Def. Norwal k Hosp.'s Supp. Reply Br. at

5. Defendants further protest plaintiff’s attenpt to resurrect
the personal jurisdiction issue, arguing that plaintiff is barred
by the stipulation pursuant to § 1406(a).

As the Court reads plaintiff’s suppl enental papers, she now
seeks to anend her anended conpl aint and pursue a cause of action
i n Connecticut under New York’s wongful death statute.
Notw t hstanding this | ate change of course, in the interests of
justice, as defendants have been permtted to file suppl enental
reply briefs addressing this argunent, and because the Court
concludes that the conflict of |aws issue would have been
presented even had plaintiff not noved to further amend her
conplaint, as plaintiff has consistently argued that New York’s
statute of limtations should apply to this case, the Court
considers plaintiff’s argunment. For the reasons di scussed bel ow,
after a journey into the “arcane and sonmewhat opaque worl d of

conflicts of laws,” Fiori v. Qiver, 1994 W 669548, * 1 (Conn.
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Super. Nov. 15, 1994), the Court concludes that Connecticut’s
statute of limtations should govern.

As noted, plaintiff initially argued that the federal
tolling rules applied to this diversity case. However, where a
federal court adjudicates state |law clains, “‘state statutes of
[imtations govern the tineliness of state law clains', and state
| aw 'determ nes the rel ated questions of what events serve to
commence an action and to toll the statute of limtations'."

Dffley v. Allied-Signal, Inc., 921 F.2d 421, 423 (2d Cr. 1990)

(citing Personis v. O ler, 889 F.2d 424, 426 (2d Cr. 1989));

accord Converse v. Ceneral Mdtors Corp., 893 F.2d 513 (2d Cr
1990) (“It is well established that the doctrine enunciated in

Erie RR v. Tonpkins, 304 U S. 64 (1938), applies to the manner

in which a diversity action is considered comrenced for purposes

of state statutes of limtations.”); Walker v. Arnco Steel Corp.

466 U.S. 740 (1980). Thus, state | aw determ nes not only the
applicable statute of limtations, but also whether filing or
service of the conplaint “comrences” an action for tolling
pur poses. See id.

The Court’s analysis begins with the undi sputed principle
that a federal court sitting in diversity applies the substantive

|l aw of the forumstate, Erie R R v. Tompkins, 304 U S. 64

(1938), including its choice-of-law rules, Klaxon Co. v. Stentor

Elec. Mg. Co., 313 U S. 487 (1941). Unlike the usual diversity

case in which this Court applies Connecticut |law, this case has
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an additional winkle which first requires the Court to determ ne
whet her Connecticut or New York is the “forum state” whose | aw,
i ncluding choice of law rules, this Court nmust apply. Because
this case was originally filed in the Southern D strict of New
York and was transferred to this Court, plaintiff argues, New
York substantive and procedural |aw operate as the governing
forumlaw. As will be seen below, the viability of plaintiff’s
case rises or falls depending on which state’s rule on
comencenent of actions applies, and the Court therefore nust
resolve the conflict of |aws question presented by the choice
bet ween New York and Connecticut | aw.

Applying either New York’s or Connecticut’s wongful death
statutes, the applicable statute of limtations in this case
expired on February 15, 2000, two years fromthe date of
decedent’s death. See Conn. Gen. Stat. 8§ 52-555(a) (2000)3 N.Y.

Est. Powers & Trust Law 8§ 5-4.1 (MKinney 2001).* However, the

3Conn. Gen. Stat. § 52-555 provides in relevant part:

(a) In any action surviving to or brought by an executor or

adm nistrator for injuries resulting in death, whether instantaneous or
ot herwi se, such executor or adm nistrator may recover fromthe party
legally at fault for such injuries just damages together with the cost
of reasonably necessary nedi cal, hospital and nursing services, and

i ncludi ng funeral expenses, provided no action shall be brought to
recover such damages and di sbursenents but within two years fromthe
date of death, and except that no such action may be brought nore than
five years fromthe date of the act or omnission conplained of.

“N.Y. EEP.T.L. § 5-4.1 provides in relevant part:

1. The personal representative . . . of a decedent who is survived by
di stributees may nmaintain an action to recover damages for wongful act,
negl ect or default which caused the decedent’s death agai nst a person
who woul d have been liable to the decedent if the death had not ensued.
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definition of when an action is “comenced” for purposes of
tolling the statute of limtations differs critically under
Connecticut and New York |law. Under Connecticut |aw, statutes of
l[imtation are tolled by actual service on the defendant. See

Raynor v. Hickock Realty Corp., 61 Conn. App. 234, 238 (2000);

Consolidated Motor Lines, Inc. v. M& M Transp. Co., 128 Conn.

107, 109 (1941); Converse, 893 F.2d at 515 (“the Connecti cut
Suprene Court has | ong adhered to the rule that only actual
service upon the defendant will satisfy the state statutes of
[imtations”). In contrast, New York law, |ike federal | aw,
provides that statutes of limtation are tolled by filing, as
opposed to actual service. See NY. CP.L.R § 304. Because
plaintiff's action was filed on February 10, 2001 but Norwal k
Hospital was not served until March 22, 2001, and Cardi ol ogy
Associ ates and Dr. Mbskowitz were not served until March 28,
2001, the action is tinely filed under New York’s rule but tinme-
barred under Connecticut’s rule.

Deci di ng whet her New York’s or Connecticut’s tolling rule
shoul d be applied by this Court requires the foll ow ng two-step
analysis: First, the Court nust determ ne whether the transferor
court, the Southern District of New York, transferred the case

pursuant to 8 1404(a) or 8 1406(a), or, in other words, whether

Such an action nust be commenced within two years after the decedent’s
deat h.




the case was transferred for conveni ence® or because the case was
filed in the transferor court “laying venue in the wong
district.”® If the transfer was pursuant to 8 1404(a), the Court
must apply New York’s choice of law rules to determ ne whet her
New York or Connecticut’s statute of |imtations applies. |If,
however, the transfer was under 8 1406(a), the Court will apply
Connecticut’s choice of lawrules as the forumrule to predict
whet her the Connecticut Suprene Court woul d conclude that New
York’s or Connecticut’s statute of limtations applies to this
wrongful death action. The Court takes up each issue in turn.

A Transfer of venue

In Van Dusen v. Barrack, 376 U. S. 612, 637-640 (1964), the

Suprene Court held that where a case is transferred by the

def endant pursuant to 28 U . S.C. 8 1404(a), the transferee court
shoul d apply the law of the transferor forumin order to prevent
def endants from forum shopping. The Court |eft open the

guestion, later resolved affirmatively in Ferens v. John Deere

Co., 494 U. S 516 (1990), of whether the sane rationale should
apply where the plaintiff seeks a transfer. Van Dusen, 376 U. S

at 637-40.

SUnder § 1404(a), a district court has the discretion to transfer “any
civil action” to another district, “for the conveni ence of parties and
Wi t nesses.”

628 U.S.C. § 1406(a) provides that: “[t]he district court of a district
in which is filed a case |aying venue in the wong division or district shal
. . . transfer such case to any district or division in which it could have
been brought.” 8§ 1406(a) (enphasis added).
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Ferens was a personal injury case originally filed in
federal district court in Mssissippi, where the statute of
limtations for personal injury cases was six years. Ferens, 494
U S 516 (1990). Under M ssissippi law, “[a] M ssissippi court
woul d rul e that Pennsyl vania's substantive | aw controls the
personal injury claimbut that M ssissippi’s own | aw governs the
l[imtation period.” 1d. at 519. Thus, the case was not tine-
barred in M ssissippi, even though Pennsylvania s two year
statute of limtations for personal injury cases had already
expired. The M ssissippi court had personal jurisdiction over
t he defendant, and granted plaintiffs’ notion to transfer venue
to Pennsyl vania for the convenience of the parties under 28
US C 8§ 1404(a). 1d. at 520. After the case was transferred,

t he Pennsylvania district court held that because plaintiffs had
initiated the transfer, Pennsylvania s shorter statute of
[imtations applied and the case was tinme-barred. |d. at 521.
The Supreme Court reversed, holding that although “[o]ur rule may
seemt oo generous because it allows the [plaintiffs] to have both
their choice of Iaw and their choice of forum or even to reward
[then] for conduct that seens nmani pul ative,” id. at 531, “the
transferor | aw should apply regardl ess of who nmakes the § 1404(a)
nmotion.” 1d.

VWhile it is therefore settled that in transfers under §
1404(a) the law of the transferor forum applies, “where a
plaintiff noves to transfer a [diversity] case . . . so as to
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cure a defect of personal jurisdiction over the defendant [under

8§ 1406(a)], the state |l aw of the transferee forum governs the

action for the purposes of the statute of limtations.” Levy v.

Pyramd Co. of Ithaca, 871 F.2d 9, 10 (2d Cr. 1989) (enphasis

added); accord SongByrd, Inc. v. Estate of Grossnman, 206 F. 3d

172, 180 (2d G r. 2000), cert. denied, 69 U S. L.W 3001 (U.S.

Cct. 2, 2000) (“[T]he law of the transferor jurisdiction applies
only if the transferor court has personal jurisdiction.”

(citations omtted)); Chaiken v. W Pub. Corp., 119 F.3d 1018,

1030 (2d Cir. 1997). Because this rule only applies to actions
that could not have been maintained in the original forum it
does not inplicate Van Dusen’s concern about forum shopping by

defendants. See Levy v. Pyramd Co. of Ithaca, 687 F. Supp. 48,

52 (S.D.N. Y. 1988), aff'd, 871 F.2d 9 (2d G r. 1989). | ndeed,
application of the law of the original forumstate where the
forum state | acked personal jurisdiction clearly would create

i nperm ssi bl e forum shopping incentives for plaintiffs, who could
file suit in any state whose |laws the plaintiff considers

favorable. Cf. Ferens, 494 U. S. at 525 (“The text of § 1404(a)

may not say anyt hing about choice of law, but we think it is not
t he purpose of the section to protect a party’'s ability to use
i nconveni ence as a shield to discourage or hinder litigation

ot herwi se proper.”) (enphasis added).

Despite her concession that the transfer in this case was
not pursuant to 8 1404(a), see Pl. Supp. Br. [Doc. # 45] at 2,
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plaintiff argues in her supplenental briefing that there was a
basis for personal jurisdiction over defendants in New York and
that this Court should therefore apply the | aw of New York, see
Pl. Supp. Br. at 5. However, the sinple fact is that the parties
here stipulated to transfer under 8 1406(a) fromthe Southern
District of New York. By stipulating to transfer pursuant to 8
1406(a), plaintiff effectively conceded that venue was “wong” in
New York, see 28 U.S.C. § 1391(a); otherwise, 28 U S.C. § 1404(a)
woul d have been the appropriate basis for transferring this
action. Accordingly, plaintiff will not now be permtted to re-
litigate whether the Southern District of New York had personal
jurisdiction over defendants, and the Court concludes that as the
transfer was under 8 1406, Connecticut choice of law is properly
applied as the law of the forum

B. Application of Connecticut choice of |aw principles

“Under Connecticut |law, statutes of limtations are
consi dered procedural and thus Connecticut’s own statute of
[imtations will usually govern clains asserted in federal

diversity cases in Connecticut.” Slekis v. National RR

Passenger Corp., 56 F. Supp. 2d 202, 204 (D. Conn. 1999) (citing

Feldt v. Sturm Ruger & Co., 721 F. Supp. 403, 406 (D. Conn.

1989); Baxter v. Sturm Ruger & Co. 230 Conn. 335, 339 (1994) (on

certification fromthe Second Circuit)); see also Association for

Preservation of Freedom of Choice v. Sinon, 299 F.2d 212, 214 (2d
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Cr. 1962)." However, the Connecticut Suprenme Court has held

that where a statute of limtation is so interwoven with the
cause of action as to qualify the right, rather than sinply the
remedy, the limtation will be characterized as substantive. See

Baxter, 230 Conn. at 339-40; Thomas lron Co. v. Ensiqgn-Bickford

Co., 131 Conn. 665, 669 (1945). Essentially, the l[imtation
period will be “characterized as substantive only when it applies
to a newright created by statute.” Baxter, 230 Conn. at 340.
Thus under Connecticut |aw, because there is no right to recovery
for wongful death at comon |aw, the statute of Iimtations
provi sion of the Conn. Gen. Stat. 8 52-555, the Connecti cut
wongful death statute, “is a substantive elenment of the right

itself.” Ecker v. Town of West Hartford, 205 Conn. 219, 231

(1987) (statute of limtations is substantive and therefore
jurisdictional and cannot be waived).

Therefore, applying Connecticut choice of |aw principles,
the Court concludes that the statute of limtations is a
substantive el enment of the wongful death statute, and that

Connecticut courts would therefore apply the statute of

'See al so Restatenent (Second) Conflicts of Laws § 142:

(1) An action will not be maintained if it is barred by the statute of
l[imtations of the forum including a provision borrowi ng the statute of
limtations of another state.

(2) An action will be maintained if it is not barred by the statute of

l[imtations of the forum even though it would be barred by the statute
of limtations of another state, except as stated in 8§ 143.
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[imtations, and applicable tolling rules, of the state whose
substantive | aw woul d apply. Having reached this penultimate
determ nation, the Court finally turns to an anal ysis of whether
t he Connecticut Suprenme Court would find that Connecticut choice
of law rules dictate application of New York’s or Connecticut’s
substantive wongful death statute.

Al t hough Connecticut has “traditionally adhered to the
doctrine that the substantive rights and obligations arising out
of a tort controversy are determned by the |aw of the place of

injury, or lex loci delicti,” the Connecticut Suprene Court

observed in O Connor v. O Connor, 201 Conn. 632 (1986), that

“there are circunstances in which strict application of the |ex

loci delicti rule frustrates the legitimte expectations of the

parties and underm nes an inportant policy of this state. In
such circunstances, we have refused to apply the doctrine.” |d.
at 637 (citations omtted). The court held that in “those cases

in which application of the doctrine of |l ex loci would produce an

arbitrary, irrational result,” the Restatenent (Second) of
Conflicts of Laws should apply. 1d. at 645.

The Restatenent (Second) of Conflict of Laws § 175 (1971)
provi des as foll ows:

In an action for wongful death, the local |aw of the state
where the injury occurred determnes the rights and
liabilities of the parties unless, with respect to the
particul ar issue, sone other state has a nore significant
rel ati onship under the principles stated in 8 6 to the
occurrence and the parties, in which event the local |aw of
the other state will be applied.
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Contacts to be taken into account in applying the principles of 8§
6 to determne the | aw applicable to an issue include:
(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,
(c) the domcile, residence, nationality, place of
i ncorporation and place of business of the parties, and
(d) the place where the relationship, if any, between the
parties is centered.
These contacts are to be evaluated according to their relative
inportance with respect to the particular law at issue. See
O Connor, 201 Conn. at 652.

Plaintiff relies on State of Maryland v. EI'S Auto. Corp.

145 F. Supp. 444 (D. Conn. 1956), which held that for wongful
deat h cases, the substantive |aw of the place of death, rather
than the place of the underlying injury, is applicable. However,

t hat deci sion was rendered under the older lex loci rule. I n

[ight of the devel opnents in the Connecticut Suprene Court’s
conflict of laws jurisprudence since 1956, this Court concl udes
that the Connecticut Suprenme Court would utilize the Restatenent
anal ysis as relevant to determ ne whether the |aw of the place of

injury should be applied here.?8

8Despite the Connecticut Supreme Court’s holding in O Connor that |ex
loci applies except where it would produce an arbitrary or irrational result,
see O Connor, 201 Conn. at 645, it has applied the Restatenent principles to
anal yze conflicts of |aws even where the use of the place of injury rule would
be neither arbitrary nor irrational. See Wllianms v. State Farm Mitua
Autonobile Ins. Co., 229 Conn. 359 (1994) (applying the |l aw of the place of
injury where it was clear that application of place of injury rule was not
irrational, but reaching that decision through analysis under the Restatenent
rules). However, this is sonething of a distinction without a difference, as
t he Restatenent anal ysis expresses a simlar preference for the application of
the Iaw of the place of injury except where another state has a nore
significant interest, and thus appears to function as a way to determ ne
whet her application of the |aw of the place of injury would be arbitrary or
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In this case, the Restatenent factors are virtually in
equi poi se. Although the underlying tortious conduct allegedly
occurred in Connecticut, the harmto the decedent occurred in New
York where the injury manifested itself, and the death giving
rise to this action also occurred in New York. Thus, the place
of injury and the place of conduct giving rise to the injury do
not direct an answer. As to domcile of the parties, plaintiff
is a New York domciliary, plaintiff’s decedent was a New York
domciliary and the estate is located in New York. Defendants,
in turn, are Connecticut domciliaries. Again, domcile of the
parties supports application of either New York or Connecti cut
law. Finally, the location of the relationship between the
decedent and defendants which gives rise to this action was
Connecti cut .

New Yor k and Connecticut each have interests rel ated
directly to which statute of Iimtations should apply. New York
has an obvious interest in the tinmely adm nistration of estates
| ocated within its borders, and in providing for the
beneficiaries of such estates under its ow rules. See, e.qg.,

Wal kes v. Wl kes, 465 F. Supp. 638, 641 (S.D.N. Y. 1979) (forum

where estate is adm nistered has strong interest in danages rul es
applicable to such estates). On the other hand, Connecticut has

a strong interest in regulating nedical practice within its state

irrational. See Note, Connecticut's New Approach To Choice of Law. O Connor
v. O Connor, 20 Conn. L. Rev. 231, 255-56 (1987).

15



as well as protecting its courts and defendants within its

borders fromstale clains. See, e.q., Wil ker v. Arncto Stee

Corp., 466 U. S. 740, 751 (1980) (“The statute of limtations
establishes a deadline after which the defendant may legitimtely
have peace of mnd; it also recognizes that after a certain
period of tinme it is unfair to require the defendant to attenpt
to piece together his defense to an old claim A requirenment of
actual service pronotes both of those functions . . . .7");

Ham [ton v. Accu-Tek, 47 F. Supp. 2d 330, 346 (E.D.N Y. 1999)

(every state “has a keen interest in regulating conduct by
inmposing liability for harmoccurring within its borders”).

Al though this is an admttedly difficult question, the Court
concludes that if faced wwth this question the Connecti cut
Suprenme Court would decide that, as far as the application of
statute of limtations and tolling provisions to this action is
concerned, Connecticut has a nore significant interest than does
New York in this case. See Restatenent (Second) Conflicts of
Laws 8 6 (appropriate analysis conpares the states’ relative
interests in “the determ nation of the particular issue”). Wile
the harmto plaintiff's decedent manifested itself in New York
that harmwas directly related to defendants’ underlying tortious
conduct in Connecticut and the rel ati onship between the decedent

and defendants in Connecticut. See, e.q., Econonu v. Borg-\Warner

Corp., 652 F. Supp. 1242, 1248 (D. Conn.) (“Although the injury
had inpact on plaintiff in Connecticut, it was intimately tied to
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t he enpl oynent rel ationship |located in New York and shoul d not
dictate the application of Connecticut law. ”) (citing 1

Rest at enent (Second) Conflict of Laws 8§ 146; Sal ooney V.

Jepperson & Co., 707 F.2d 671, 676 (2d G r. 1983)), aff’'d on

ot her grounds, 829 F.2d 311 (2d G r. 1987). |In addition, the

pur pose of the statute of Ilimtations and tolling provision at

i ssue here is to protect defendants fromstale clains, and
Connecticut has a significantly greater interest in application
of that rule to defendant domciliaries than does New York in
application of its slightly longer tolling rule to these

Connecti cut defendants.®

A simlar result was reached by Judge Mikasey in Harbrack v.
Kupersmith, No. 87 ClV. 4712 (MDM), 1988 W. 102037 (S.D.N. Y.
Sept. 23, 1988), in which a New Jersey citizen sued a New York
doctor for wongful death based on treatnent in New York of the
decedent, also a New Jersey citizen. Faced with the issue of

whet her the action was barred by New York’s statute of

%The Court al so notes that, although the Connecticut Suprenme Court has
not yet adopted the Restatenent (Second) Conflicts of Laws provisions as to
statutes of linmtations, 88 142 and 143, that analysis yields the sane result.
The Restatenent 8§ 142 provides in relevant part that “(1) An action will not
be maintained if it is barred by the statute of limtations of the forum (2)
An action will be maintained if it is not barred by the statute of limtations
of the forum even though it would be barred by the statute of limtations of
anot her state, except as stated in 8§ 143.” Section 143 goes on to state that
“Ial]n action will not be entertained in another state if it is barred in the
state of the otherw se applicable law by a statute of linitations which bars
the right and not nerely the renedy.”

Thus, under these rules, because the action is barred by the Connecti cut
statute of limtations, the inquiry would stop there under § 142(1). Only if
Connecticut permtted the action would the Court need to determn ne whether the
action would be also permtted under New York | aw.
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[imtations, the district court determ ned that because New
York's statute of limtations “was designed to protect doctors
such as defendant who are licensed in this state,” New York’s
interest in the application of its | aw outweighed New Jersey’s
interest in “seeing that its decedents’ affairs are settled

qui ckly, fairly, and authoritatively.” 1d. at *1, 2. Judge
Mukasey noted that New Jersey’s interests, while “inportant, do
not go to the heart of this lawsuit, a mal practice action arising
out of alleged conduct in New York.” 1d. at *2. The Court finds
thi s reasoni ng persuasive, and concl udes that under the
circunstances of this case, the Connecticut Suprene Court would
determ ne that Connecticut’s interests are nore directly and
substantially served by the application of its statute of
[imtations and tolling provisions to this case than woul d be

t hose of New York, and thus that that court would give effect to
its own statute of limtations and deemplaintiff’s clainms tine-

barred. 1°

10A] t hough the Court recognizes that the result of this conclusion is
that plaintiff's clainms are tine-barred, that result does not el evate New
York’s interests above those of Connecticut.
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CONCLUSI ON
For the reasons di scussed above, defendants’ Mdtions to
Dismss [Docs. # 26, 28] are GRANTED.

The Cerk is directed to close this case.

I T 1S SO ORDERED.

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut this __ day of August, 2001.
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